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NTSB Order No. EA-5195

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTON, D. C

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 12'" day of Decenber, 2005

MARI ON C. BLAKEY,
Adm ni strator,
Federal Aviation Adm nistration,

Conpl ai nant,
Docket SE-16965
V.

TERRY C. BASSETT,

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

Respondent has appeal ed fromthe Novenber 19, 2004 witten
initial decision and order of Administrative Law Judge WIIiam
A. Pope, Il inthis matter, issued follow ng an evidentiary

hearing hel d on Novenber 3, 2004.! The Administrator’s order

! The law judge’s initial decision (which was re-served on
Novenber 29, 2004, to correct a typographic error) is attached.
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suspended respondent’s airline transport pilot certificate for

30 days, based on alleged violations of 14 C.F.R §§ 91.13(a)?
and 91.119(d).% The law judge affirmed the alleged viol ation of
8§ 91.13(a), rejected the Adm nistrator’s concl usion that
respondent had violated §8 91.119(d), and reduced the suspension
from 30 days to 20 days. W deny respondent’s appeal .

The Adm nistrator’s August 28, 2003 order, which served as
the conplaint before the I aw judge, alleged the follow ng facts

and circunst ances:

2 Title 14 C.F.R § 91.13(a) provides:

§ 91.13 Carel ess or reckl ess operation.

(a) Aircraft operations for the purpose of air

navi gation. No person may operate an aircraft in a
carel ess or reckless manner so as to endanger the life
or property of another.

3 The pertinent portions of 14 CF.R § 91.119 state:
8§ 91.119 Mnimum safe altitudes: General.

Except when necessary for takeoff or Ianding, no
person nmay operate an aircraft below the follow ng
al titudes:

(d) Helicopters. Helicopters nmay be operated at |ess
than the mninmunms prescribed in paragraph (b) [m ni mum
safe altitude for congested areas] or (c) [m ni num
safe altitude for uncongested areas] of this section
if the operation is conducted w thout hazard to
persons or property on the surface. In addition, each
person operating a helicopter shall conply with any
routes or altitudes specifically prescribed for

hel i copters by the Adm nistrator



1. At all times material herein you were and are now t he
hol der of Airline Transport Pilot Certificate No.
136607484.

2. On or about August 31, 2002, you operated as pilot in
command a Si korsky helicopter (N15460) on a
repositioning flight in the vicinity of Mam
Children’s Hospital in Mam, Florida.

3. The flight path you took required the helicopter to
fly between two buil di ngs.

4. The cl earance between the rotor blades and the walls
of two above-nentioned buil dings was approxi mately
six feet.

5. During the course of the above-described flight, the
bl ades of the above-described helicopter struck one
of the buildings.

6. After the blades of the helicopter struck the above-
nmenti oned building, the helicopter crashed on a road
near the buil ding.

7. During the above-nentioned flight you operated the
hel i copter at less than the mninumaltitude of 1000
feet above the highest obstacle within a horizontal
radius of 2,000 feet of the aircraft.

8. Your above-described operation of the helicopter
during the above-nentioned flight caused a hazard to
persons or property on the surface.

The parties stipulated that the takeoff path that respondent
used was the only takeoff flight path avail able, because a
vertical takeoff could not be safely perfornmed fromthe site in
the type of helicopter respondent was flying. Respondent

testified that he had taken off fromthe site approximately 50

ti mes before the aforenmentioned accident occurred. Transcript
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(Tr.) 77. Respondent had received training fromhis enployer

Air Methods, Inc., on taking off fromthe site. Tr. 76-77.
The | aw judge found that respondent violated § 91.13(a)
because he operated the helicopter carel essly by beconi ng
distracted by a torn, flapping awning over which it was
necessary to fly as part of the departure path. The |aw judge
found that respondent’s reaction to the torn awni ng caused the

hel i copter to crash:

| find that the cause of the helicopter’s main rotor
bl ades striking the corner of the parking garage, and
the resultant crash |landing, was the failure of the
Respondent to maintain flight control of the

hel i copter, when he was startled by a flappi ng awni ng
beneath it as he passed over an awni ng covered
crosswal k. There is no evidence, however, that the
fl appi ng awni ng presented an actual hazard to his

hel i copter.

ALJ Decision at 5. In addition, the | aw judge found:

It is evident that the only safe evasive action the
Respondent coul d have taken when he saw the flapping
awni ng was to continue to fly straight ahead and to
try to clinb faster, if possible. Instead, he
diverted his attention to the flappi ng awni ng, and
failed to watch where the helicopter was going.
Through his inattention, a potential hazard posed by
the flapping awning turned into a disaster when he
failed to keep the helicopter on its strai ght ahead
course, with the result that it swerved to the right,
its main rotor blades inpacted the parking garage, and
it had to crash |and on the street bel ow

I d Accordingly, the |aw judge ordered a 20-day suspension of

respondent’ s ATP certificate, based on respondent’s violation of



§ 91.13(a).*

Respondent appeals the |l aw judge' s conclusion that he
violated 8§ 91.13(a) by operating the helicopter carelessly.
Respondent asserts that the 8 91.13(a) violation is a residua
claimthat was not charged, and cannot stand, independent of the
§ 91.119(d) violation.> Respondent argues that the Adnmi nistrator
never alleged an i ndependent charge of carel essness, and that,
once at trial, the Adm nistrator sought to anend the charges to
i ncl ude such an i ndependent allegation. Respondent argues that

he did not have adequate notice of the charges against him?®

“In disnmissing the § 91.119(d) charge, the |aw judge held
that the Adm nistrator had not proven by a preponderance of the
evi dence, “that the Respondent violated [14 CF. R § 91.119(d)]
by taking off froman inappropriate site.” ALJ Decision at 6.
In reaching this conclusion, the | aw judge deened respondent’s
use of the takeoff site as consistent with the portion of the
regul ation that allows pilots to deviate fromthe mninum safe
al titude standards “when necessary for takeoff or landing.” 14
CF.R 8§ 91.119. See Admnistrator v. Kittelson, NTSB Order No.
EA-4068 at 2 (1994). The Adm nistrator did not appeal fromthe
di smi ssal of the 8§ 91.119(d) charge.

> Often, a § 91.13(a) charge is alleged as a residual
violation and is considered proven when the underlying
operational violation has been proven. Administrator v. Seyb,
NTSB Order No. EA-5024 at 2 (2003); Admi nistrator v. N x, NTSB
Order No. EA-5000 at 3 (2002); Administrator v. Pierce, NISB
Order No. EA-4965 at 2 n.2 (2002); cf. Adm nistrator v.
Reynolds, 4 N.T.S.B. 240, 242 (1982) (stating that a
carel essness violation can be found i ndependent of another
regul atory violation when circunstances are extrenely
egr egi ous).

® I'n his appeal brief, respondent cites Adninistrator v.
Leppi ng, NTSB Order No. EA-4874 (2000) (holding that it was
prejudicial error for the |law judge to base his decision on
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Hence, respondent argues that the |aw judge inpermssibly

expanded t he charges agai nst himby finding carel essness
i ndependent of the alleged 8 91.119(d) violation. Respondent
al so argues that the law judge s finding that he was carel ess
was not supported by a preponderance of the evidence, because
respondent was reacting to what he perceived as a legitimte
t hreat .

In her response, the Adm nistrator argues that respondent
had notice that the § 91.13(a) charge was alleged as a
potentially independent violation. The Adm nistrator also
argues that the Lindstam doctrine’ applies to this case, such
that the Admnistrator is not required to allege or prove

specific acts of carel essness, but may instead create a

(conti nued)

grounds the Adm nistrator did not assert), and Adm nistrator v.
Bell, 5 NTSB 289, 291 (1985) (having rejected the basis cited by
the Adm nistrator, the |aw judge shoul d not have undertaken to
determ ne whet her the charges were sustainabl e on sone ot her
ground not alleged by the Adm nistrator; doing so denied
respondent adequate notice and opportunity to defend agai nst
such charges).

" Under Administrator v. Lindstam 41 C. A B. 841 (1964), the
Adm ni strator need not allege or prove specific acts of
carel essness to support a violation of 8§ 91.13(a). Instead,
using circunstantial evidence, she nmay establish a prim facie
case by creating a reasonable inference that the event woul d not
have occurred but for respondent’s carel essness. The burden
then shifts to respondent to pronulgate an alternative
expl anation for the event that casts reasonabl e doubt on, or
overcones the inference of, the Adm nistrator’s clai mof
carel essness. 1d.; Admnistrator v. Stepovich, NTSB Order No.
EA- 4931 (2002).
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reasonabl e i nference that the event would not have occurred but

for respondent’s carel essness.

We agree that it would be inproper for the I aw judge to
expand the charges during the adm nistrative hearing to include
charges that were not present in the conplaint.® Here, however,
t he i ssue of whether the carel essness charge was residual only
or independent was addressed and settled | ong before the
heari ng. Respondent first argued that the 8§ 91.13(a) violation
was residual in his July 12, 2004 notion for summary judgnent.
In response to respondent’s notion, the Adm nistrator argued
that the carel essness violation could be found either residually
or as an i ndependent violation under the Lindstamdoctrine. 1In
denying the notion on August 18, 2004, the |aw judge held that
t he carel essness charge could be considered either residual or
i ndependent, and that such an issue woul d depend upon how
certain factual issues were resolved. See also Tr. 64.
Therefore, the response and disposition of respondent’s notion
for summary judgnent elim nated any doubt as to whether
respondent shoul d prepare to defend agai nst an i ndependent
charge of carel essness. Accordingly, the I aw judge did not err

by considering the 8 91.13(a) charge as an i ndependent

8 A law judge may not independentl|y deternine whether the
Adm ni strator’s charges are sustai nable on sone ot her ground
that has not been alleged. See n.6, supra.



violation.?®

Respondent’s argunent that he woul d have prepared his
defense differently had he been aware that the 8 91.13(a) charge
was i ndependent is not persuasive. Respondent only states that
he woul d have introduced the deposition of Daniel Castro, an
avi ation safety inspector enployed by the FAA, to support his
argunment that the carel essness charge was not independent of the
8§ 91.119(d) charge. Respondent, however, does not articulate
why I nspector Castro’ s deposition is hel pful in his argunent
regarding the Adm nistrator’s notice of the § 91.13(a) charge.
In his deposition, Inspector Castro nmerely stated that the
carel essness charge arose out of the sanme set of facts that
pronpted the 8 91.119(d) charge. 1In light of our finding that
respondent had notice of the independent § 91.13(a) charge, we

need not consider Inspector Castro’s deposition.

® I'n addition, respondent’s counsel questioned Keith Mackey,
an expert w tness, regardi ng whether M. Mackey believed
respondent’s operation of the helicopter was carel ess, therefore
i ndi cating that respondent was defendi ng agai nst the independent
car el essness char ge:

Q From your review of the facts, as you understand them

inthis matter, was M. Bassett careless in any way?

Tr. 126.

1 Furthernore, even if we did consider Inspector Castro’s
deposition, it would not have changed our deci sion regarding
whet her the 8 91.13(a) charge was established, or whether
respondent had notice of the independent § 91.13(a) charge,
because | nspector Castro nerely stated a fact on which al
parties agree -- that both the 8§ 91.119(d) charge and the
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Wth regard to the | aw judge’ s carel essness determ nati on,

respondent has not fulfilled his burden under Lindstamto
articulate an alternative explanation for the event that
suffices to rebut the Admnistrator’s claimof carel essness. As
stated above, after considering all the evidence, the |aw judge
found that there was no evidence that the flappi ng awni ng cover
presented an actual hazard to the helicopter. Mboreover,
respondent testified, in response to the |aw judge s questions
at the hearing, that he did not deliberately change the
helicopter’s course to avoid the flapping awning. Tr. 107; see

al so ALJ Deci sion at 5.

In establishing that respondent violated § 91.13(a) by a
preponderance of the evidence, the Lindstam doctrine sets forth
a burden-shifting anal ytical nodel.' Here, the Adninistrator
has fulfilled her burden by providing a prima facie show ng of
carel essness: respondent adm tted that the torn awning cover

distracted him* and that, while his attention was diverted, he

(conti nued)
carel essness charge arose out of the sane facts.

1 See n. 7, supra.

12 Respondent’s Septenber 1, 2002 witten statenent
indicates that the torn awning cover nonentarily took his
attention fromoperation of the helicopter: “As we passed over
the awning | noticed that a |arge section of the fabric cover
was torn and flapping up due to the rotor downwash. This
distracted me from negotiating the helicopter correctly through
t he passageway between the two structures.” Exhibit A-10.
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unintentionally allowed the helicopter to drift to the right,

where its main rotor blades collided with the corner of a
par ki ng garage. Such facts suffice to establish that the event
woul d not have occurred but for respondent’s inattentiveness.

Respondent attenpts to justify his nonmentary | apse of
attention by arguing that the torn awni ng cover presented an
i mredi ate hazard to his helicopter. As we stated above, the | aw
judge found that the flapping awni ng did not present an
i medi at e hazard that would justify colliding with a buil ding,
and respondent has not shown any error in this finding.

Overall, the law judge correctly concluded that respondent’s
failure to watch where his helicopter was going, although brief,
endangered the lives and property of others, therefore resulting
in aviolation of 8§ 91.13(a).

Because we find that nothing in respondent's appeal brief
denonstrates reversible error in the | aw judge's resol ution of
all relevant issues, we deny respondent’s appeal .

ACCORDI NGLY, I T IS ORDERED THAT:

1. Respondent’ s appeal is denied and the | aw judge’s

initial decision is affirnmed?!® and

13 The 20-day suspension of respondent’s airline transport
pilot certificate shall begin 30 days after the service date
i ndicated on this opinion and order. For the purpose of this
order, respondent nust physically surrender his certificate to a
representative of the Federal Aviation Adm nistration pursuant
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2. Respondent’s notion for oral argunent is denied.

ROSENKER, Acting Chai rman, and ENGLEMAN CONNERS and HERSMAN,
Menbers of the Board, concurred in the above opinion and order.

(conti nued)
to 14 CF. R 8 61.19(0Q).

% The issues have been fully briefed by the parties and
oral argunent is not necessary. See 49 C F.R § 821.48.
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